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Item 4
The Three Human Rights Treaties:
by Richard N. Gardner *

Good Law and Good Policy

The United States should ratify the Conventions on Slavery,
Forced Labor, and the Political Rights of Women. To my mind, no
persuasive legal argument has been advanced against ratification. At
the same time, there are powerful considerations of policy in favor.
I
On the legal question, it is argued that the United States cannot,
under our Constitution, enter into human rights treaties because they
deal "entirely with domestic matters, i.e. with the relation between a
state and its own citizens." ' This proposition has no basis whatsoever
in United States law or treaty practice. The relevant test laid down by
the Supreme Court of the United States is whether a treaty deals
with a matter "which is properly the subject of negotiation with a
foreign country." Geofroy v. Riggs, 133 U.S. 258, 267 (1890).
Charles Evans Hughes laid down a similar standard when he declared
that the treaty power can only be used to deal with matters of "international concern."
It is obvious that many matters involving the relations between a
government and its own citizens can be of sufficient "international
concern" to be included in treaties between the United States and
other countries. At the end of this article is a partial list of treaties
to which the United States has already adhered which regulate the relations between the contracting parties and their own citizens. The very
first treaty on this list, the 1926 Slavery Convention ratified by the
Hoover Administration, commits the parties to abolish slavery within
their respective jurisdictions and also to take measures to prevent
forced labor within their jurisdictions from developing into conditions
analogous to slavery.
Surely things which were within the treaty power 40 years ago
cannot be outside the treaty power today. Moreover, the United
Nations Charter, itself a treaty obligation of the United States, com* Henry L. Moses Professor of Law and International Organization, Columbia
University; former Deputy Assistant Secretary of State for International Organization Affairs.
I Report of the Standing Committee on Peace and Law Through the United
Nations, infra, p. 900.
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mits us to take joint and separate action in cooperation with the Organization to promote human rights for people within the United States
as well as overseas.
The list also includes conventions committing the United States
to regulate the activities of American citizens within this country for
purposes not relating to human rights-to control the production and
internal traffic of certain drugs, to obtain statistics on causes of death,
to prescribe rules of the road, and for conservation and wild life
preservation. If the United States government can enter into a valid
treaty commitment to restrain American citizens within this country
from shooting non-migratory birds, it is difficult to see why the United
States government cannot enter into a treaty commitment to restrain
American citizens within this country from enslaving other Americans.
I know of no constitutional provision which suggests or implies that
birds are more important thian people.
Are not slavery, forced labor, and the denial of basic women's
rights of "international concern" in the year 1967?
Slavery and forced labor practiced abroad, in addition to breeding political and social tensions, can have a direct impact on the sales
of American products in the United States and foreign markets.
The denial of basic rights to women, affecting one-half the human resources of a less developed country, constitutes a major obstacle to progress in countries receiving large quantities of American
aid.
What is or is not a matter of "international concern" and properly within the treaty power must be determined by contemporary fact
-by reference to the effective protection of our country's interests in
an increasingly interdependent world. It would be tragic if the American Bar Association were to give its support to a restrictive conception of the treaty power which would make us the only major country
impotent to participate through treaties in the world-wide promotion
of basic human rights whose implementation is vital to the achievement of our foreign policy objectives, including that of world peace.
Such a restrictive interpretation of the treaty power might even prevent us from promoting the harmonization and unification of private
laws affecting the activities of U.S. citizens and businessmen in foreign
countries.
It should also be noted that the three conventions deal with
matters wholly within the federal competence, so that no federal-state
question is involved. None of them would require any change in
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existing American law. The provisions of the Forced Labor Convention, together with its drafting history, confirm that punishment for
illegal strikes or other illegal labor activities is not prohibited. Similarly, the provisions of the Political Rights of Women Convention,
together with its drafting history, make clear that it applies only to
public office and public functions established by national law, and
that it does not apply to military service.
II
Just as there are no persuasive legal arguments against, there
are compelling reasons of policy in favor of ratification.
Only three of the original 51 U.N. members have failed to ratify
any U.N. human rights conventions. These three are Spain, the Union
of South Africa-and the United States.
Our membership in the small company of U.N. members that
have refused to ratify any human rights treaties has become an increasing diplomatic embarrassment. Our friends cannot understand it.
Our adversaries exploit it. It is a costly anachronism which should be
eliminated without delay.
As Ambassador Arthur J. Goldberg stated in his letter to the
Board of Governors of the ABA, prompt ratification of the three
treaties has become "very important" to his work at the U.N., particularly so since 1968 is International Human Rights Year.
The basic rights provided for in the treaties have long been taken
for granted in our own country. But they are not taken for granted
everywhere. Indeed, they are very much at issue in many countries.
For example, it has been estimated that there are still several million
slaves in the world. By adhering to these conventions, we help give
international effect to fundamental rights we have long enjoyed at
home.
Nobody, of course, believes that words on paper are enough in
themselves. Nobody thinks that signing a human rights convention
brings automatic improvement in the condition of people around the
world. The positive consequences of U.S. adherence are hard to
measure and long-term. Nevertheless, they are very real:
1. Ratification by the United States will encourage other nations
to adhere to these conventions and implement their provisions in
their own territories. This is particularly true of newly independent
countries that frequently take U.N. conventions as a model. Ambassador Goldberg has put this point sharply: "Without the support of the
International Lawyer, Vol. I, No. 4

636/

INTERNATIONAL LAWYER

United States, these agreements may appear insignificant to many
other countries. If we do not consider it important to sign the conventions, why should they? Or, more importantly, why should they
implement the conventions?"
2. Ratification will put the United States in a better legal and
moral position to protest infringement of these human rights in countries that have ratified the conventions but failed to implement them
in practice.
3. Ratification will increase United States influence in the continuing U.N. process of drafting legal norms in the field of human
rights. As long as the United States fails to ratify any human rights
conventions, its view will carry less weight than they deserve.
4. Ratification will dissipate the embarrassing contradiction between our failure to ratify these conventions and our traditional support of the basic human rights with which they are concerned.
III
It is argued by some that ratification of these three treaties will
start us down a slippery slope to profound and undesirable alterations
in our constitutional system. But the common sense and good judgment of the President and of the Senate, without whose approval
treaties cannot be ratified, are proof against this ominous possibility.
It betrays scant confidence in our governmental process to say that we
should not accept a desirable treaty today because we may be tempted
to accept an undesirable one tomorrow.
Approval of the three treaties under consideration by the Senate
Foreign Relations Subcommittee would not involve a decision one
way or another on other human rights conventions. These other
conventions can and should be considered separately on their merits
if and when the Administration seeks Senate action upon them.
To sum up, the treaty power is broad enough to encompass all
matters of international concern as determined by contemporary fact,
rather than by the outmoded conceptions of a distant past. Let us
not be afraid to use it, as with these three treaties, when it will clearly
serve our national interest.
Partial List Of Treaties To Which The U.S. Is Already A Party
Regulating Activities Of U.S. Citizens Within The U.S.
1. 1926 Slavery Convention (TS 778).
States Parties undertake to prevent and suppress the slave trade
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and to bring about the complete abolition of slavery in all its forms
in territories under their jurisdiction. They also agree, subject to
certain transitional provisions, to take all necessary measures to prevent forced or compulsory labor from developing into conditions
analogous to slavery. Forced or compulsory labor may only be exacted
for "public purposes."
2. 1912 Convention relatingto the suppression of the abuse of opium
and other drugs (TS 612).
States parties agree, inter alia, to enact laws and regulations to
control the production and distribution of raw opium, and to take
measures for the suppression of the manufacture, internal traffic in
and the use of prepared opium. The Convention also calls upon States
parties to consider making it illegal to possess certain drugs.
3. World Health Organization Regulations No. 1 (TIAS 3482), as
amended (TIAS 3482 and 4409).
States Members are to respect prescribed nomenclatures with
regard to diseases and causes of death, are to maintain certain statistics, and are to use certain forms of medical certificates.
4. 1940 Convention on nature protection and wildlife preservation
in the Western Hemisphere (TS 981).
States parties are to consider establishing in their territories
national parks, national reserves, nature monuments, and strict wilderness preserves. Resources of reserves are not to be subject
to exploitation for commercial profit, and are to be protected against
private hunting; States are to provide facilities for public recreation
and education in national parks.
5. 1949 Road Traffic Convention (TIAS 2487).
Contracting States agree to the use of their own roads for international traffic under detailed conditions set out in the Convention,
which prescribes inter alia rules of the road.
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